Editor's Note: Reconsideration denied by Oder dated Sept. 8, 1998

GA L SCHWRDEBEXK
| BLA 95-100 Deci ded January 14, 1998

Appeal fromDecisions issued by the Nevada Sate Gfice, Bureau of
Land Managenent, decl ari ng unpat ented mni ng cl ai "8 abandoned and voi d.
NVC 27291 et al.

S ay vacated; appeal s di smissed; Decision affirned.

1 Mning Qains: Rental or dai mMintenance Fees: Sl |
M ner Exenption

A claimof exenption frompaynent of mining cla m
rental fees sent by facsimle transmssion and recei ved
by BLMon Sept. 1, 1993, was properly rejected as
untinely filed.

APPEARANCES  Gai | Schnardebeck, Salt Lake dty, Wah, Vice President of
@ld &Bue, Inc., for Appellants Qld & B ue, Inc., Geneal e Schnar debeck,
and LaRae, Brad, Gaig, Lisa Lynn, Sherrie, and Russel |l Jones.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

@i | Schnar debeck has appeal ed fromei ght Deci sions i ssued on
Septentber 20, 1994, by the Nevada Sate (fice, Bureau of Land Managenent
(BLN), that decl ared unpatented mning clai ns abandoned and voi d for
failure to pay annual rental fees required by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993
(Act), 106 Sat. 1378-79 (1992) or seek tinely exenption frompaynent of
such fees pursuant to 43 CF. R 88 3833.0-5(m) and 3833.1-5. The case file
shows the eight clai mants naned in the BLM Deci si ons here under revi ew
filed certifications of exenption fromfee paynent for the assessnent years
ending in Septenber 1993 and 1994. HF nding certifications filed on
Septenter 1, 1993, were not tinely filed, BLMrejected the applications for
exenption and decl ared the cl ai ns abandoned and voi d.

1 Novenber 2, 1994, Schnardebeck filed a notice of appeal as "inplied
agent” on behal f of Brad Jones (NMC 27291, NMC 27292), LaRae Jones (NWC
464385, NVC 464394), Qld & Bue, Inc. (Gld & Bue), (N 31404, N\C
31406, NMC 31407, NMC 390128 through NMC 390133, and NWC 390135), Geneal e
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Schrar debeck (NVC 464375 t hrough NVC 464384), Russell Jones (NMC 31408, NMC
31409, NMC 31412, NMC 390134, NWC 464394, and NMC 464396 t hrough NVC
464399), Lisa Jones (NWC 27291, NMC 27292, NMC 31404, NMC 31406 t hrough NVC
31409, and NWVC 31412), Sherrie Jones (NWC 31404 and NMC 31406 t hrough NVC
31409), and Graig Jones (NMC 27291, NMC 27292). A stay of BLMs Deci si ons
pendi ng appeal was issued on Decenber 5, 1994, because this case appeared
to raise issues sinilar to those raised i n Kathl een K Raw i ngs, 137 | BLA
368 (1997), also an appeal involving late-filed paynent of rental fees.

The QO der staying the eight Decisions here under review requested that
Schrar debeck expl ai n hi s appearance on behal f of the other persons |isted
in his notice of appeal because an inplied agent is not included in the
list of persons provided at 43 CF.R 8 1.3, under the heading "who nay
practice" before the Departnent. S nce Schrardebeck is an officer of Gld
& Bue, there is no question that he is qualified to represent the
corporation in his capacity as vice president. See 43 CF.R 8§
1.3(b)(3)(iii) (a corporate officer may represent the corporation in
proceedi ngs before the Departnent).

n January 12, 1995, in response to our inquiry into his authority to
appear on behal f of the other individual clainants, Schnardebeck filed a
statenent signed by the persons |isted above, anong others, and dated
January 3, 1995, reciting as fol | ons:

To: The Departnent of the Interior, Forest Service, the IBLA the
US Bureau of Land Managenent, Agencies, Mning conpani es,

Mni ng peopl e and other qualified interest agencies (Sates,
Qountri es).

Submtted: That Wyne Jones and Gail Schnardebeck act as

"I'npl 1ed Agents" to submt the "Affidavit of and for Notice of
Appeal " and "Fol | ow up- Reasons" to the US Bureau of Land
Managenent and further to authorize Vdyne Jones and Gai l

Schrar debeck to act as "Inplied Agents” for the future as in the
past for mning purposes, also to negotiate vilable [sic]
contracts wth qualified mning peopl e buyers.

d ai nants acknow edge receipt of the "Affidavit."

Thi s docunent appears to be a formof letter-of-attorney or power-of -
attorney appoi nti ng Schnardebeck an attorney-in-fact for the listed
individuals for the limted purpose of prosecuting an appeal before this
Board and otherw se taking action to preserve the interest of the
associ ated owners of the mining clains at issue. Schrardebeck has been
appoi nted an attorney-in-fact, inthis particular natter, for other
individuals listed in the notice of appeal, although he is not an attorney-
at-lawor otherwse qualified to practice before the Departnent. Hs
position cannot, therefore, be distinguished fromthat occupi ed by the
appel lant B.S. Johnson in Henry H Ledger, 13 I1BLA 356, 357 (1973), wherein
the Board dismissed an attenpt by an attorney-in-fact to represent anot her
person before the Departnent, unless it coul d be shown he was ot herw se
qualified to practice
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before the Departnent under 43 CF. R 8§ 1.3. No such show ng havi ng been
nade, the appeal s filed on behal f of the individual Appellants nust be
dismssed. Accord, Building and Gonstruction Trades Gouncil of Northern
Nevada, 139 IBLA 115, 118 (1997). nly the appeal filed by Schrar debeck on
behal f of Gld & Bue renains, therefore, to be considered.

The Deci sion addressed to Gl d & B ue was recei ved by Vdyne Jones on
behal f of Gld & B ue on Septenber 27, 1994; under Departnental rules, in
order to be tinely filed, a notice of appeal shoul d have been recei ved by
BLMnot nore than 30 days later, or by Qctober 27, 1994, See 43 CEF R 8
4.411(a). It was not received until Novenber 2, 1994. A grace period of
10 days is allowed for such filings, provided that it can be shown that the
notice was transmtted before the end of the allotted 30-day filing peri od.
43 CF.R 8§ 4.401(a). It appears, however, that BLMdid not retain the
envel ope in which the notice of appeal was delivered, so that it cannot be
said that the @ld & B ue notice was not tinely filed. See Hward G
WIliston, 114 IBLA 323, 325 (1990), and cases cited therein. Uhder the
ci rcunst ances, we consider the nerits of the Gl d & B ue appeal .

The Act applied in this case by BLMrequires claimrental fees to be
paid "on or before August 31, 1993 in order for the claimant to hol d such
unpatented mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993." 106 Sat. 1378. A simlar provision
establishing rental fees for the 1994 assessnent year requires paynent of a
$100 rental fee on or before August 31, 1993. 106 Sat. 1378-79. The Act
further provides for exenption frompaynent of rental fees for clainants
hol ding 10 or fewer clains and directs "[t]hat failure to make the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim”™ 106 Sat. 1379.

Departnental regul ations inplenenting the rental fee provisions of the

Act require a clainant to pay, on or before August 31, 1993, a rental fee
of $100 for each mning claimlocated on or before Gtober 5 1992, for the
assessnent years ending in 1993 and 1994. 43 CF. R § 3833.1-5(b) (1993).
FHling requirenents for those seeking exenption fromfee paynent appear at
43 CF.R §3833.1-7 (1993). Failure to pay the required rental fee or to
tinely file required rental fee exenption docunents "shall be deened
conclusively to constitute an abandonnent of the mning claim mll site,

or tunnel site, which shall be void." 43 CF.R 8§ 3833.4(a)(2) (1993).

In a statenent of reasons (SR filed in support of his notice of
appeal , Schnar debeck contends that a certificate of exenption on behal f of
@l d & Bue was sent to BLMon August 31, 1993, by facsinle transm ssion.

Agreeing wth BLMthat the exenption certificates were due at BLMs office
not later than August 31, 1993, Schnardebeck rel ates that

[a]ll docunents, 10 dai mExenptions, were faxed the Bureau of

Land Managenent on August 31st, 1993. Inclosed with this letter
see exhibit "A" the facsimled transmssion fax cover sheet sent
the Bureau of Land Managenent; the date, the fax # of the Bureau,
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and the Gfice that sent docunents. Exhibit "B' is a copy of the
recei pt issued Gail Schrardebeck for cost of faxing 32 sheets to

the Bureau of Land Managenent on August 31st, 1993. Exhibit "C

is the Thirty-Two sheets faxed the Bureau.

(SR at 4-4.)

[1] This argunent assunes that facsimle transmssion coincides wth
recei pt of the docunents transmtted, and that proof that docunents were
sent establishes that they were si mul taneously received;, this assunption is
w thout foundation in the record. Receipt of the Gld & B ue exenption
certificate on Septenber 1, 1993, is acknow edged by BLM The fact that a
fax transmssi on was nade does not establish when docunents sent thereby
were recei ved by the addressee; nor does any regul ati on i npute constructive
notice to a facsimle transmssion so as to establish the date of receipt.
See Aninal Protection Institute of Anerica, 124 |1BLA 231, 233 (1992) (a
case where BLMwas unabl e to establish that a facsimle transmssion to an
interested party was recei ved on the day the docunent was faxed). FEvery
docunent sent by Schrardebeck bears a code showng "Sep 01, 93," wth tines
from10: 02 to 10: 26; regard ess when he delivered the docunents for
transmssion, receipt did not occur until Septenber 1, 1993.

By show ng that he faxed docunents to BLM Schnardebeck has not shown,
as he nust do in order to prevail, that the docunents at issue were filed
wth BLMnot later than August 31, 1993. There bei ng no grace period
all owed in such cases as these, the exenption application of Gld & B ue
was properly rejected by BLMwhen it was recei ved a day after the deadline
for filing had passed. See Kathleen K Rawings, supra; Bart Gannon, 138
| BLA 242, 244 (1997).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the stay of the
el ght BLMDeci sions here under reviewis vacated;, the appeal s taken from
BLM's Deci si ons addressed to Geneal e Schnar debeck and Sherrie, Lisa Lynn,
Brad, Qraig, LaRae, and Russell Jones are di smssed; and the Decision
addressed to @ld & Bue, Inc., is affirned.

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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